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JOINT APPENDIX 
[ Filed in Open Court December 3, 1956] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 3 
Grand Jury Impanelled November 1, 1956, Sworn in on November 6, 1956. 


The United States of America : Criminal No. 1240-56 
v. : Grand Jury No. 1581-56 


. ; Assault with a Dangerous 
Wilbert Kung Weapon (22 D.C.C, 502) 


The Grand Jury charges: 

On or about October 27, 1956, within the District of Columbia, 
Wilbert King made an assault on Jack G. Smith witha ee weapon, 
that is, a knife. 


/s/ Oliver Gasch 
Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 
/s/ Paul May 
Foreman. 


[ Filed December 10, 1956] 
ORDER APPOINTING COUNSEL TO DEFEND 
Upon consideration of the motion of the defendant in the above- 
entitled cause, it is this 7th day of December A.D., 1956 
ORDERED, That Thurlow E. Tibbs be, and he is, hereby appointed 
to appear and defend on behalf of the said defendant. : 


/s/ Joseph C. McGarraghy | 
JUDGE 
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[Filed April 26, 1957] 

MOTION FOR DIRECT ACQUITTAL 

Wilbert King, first being duly sworn according to law, depose and 
say that Iam the movant in the above entitled cause, seeking direct 
aquittal on the grounds that my constitutional rights have been violated 
and the seizure of my person was illegal. States as follows: 

1. That there was no warrant for my arrest, none was issued. 

2. That the arresting officer, upon failing to obtain an arrest 
warrant for my arrest, violated my constitutional rights as guaranteed 
by the fourth (IV) amendment in failing to do so. 

3. That I have fail to enjoy the right to a speedy trial as guaranteed 
by the sixth (VI) amendment. 

The movant wishes to be present at the verbal hearing of this 
motion. 

Respectfully submitted, 


/s/ Wilbert King 
Movant 


[JURAT, dated April 25, 1957. ] 


60 [Filed May 3, 1957] 


On this 3rd day of May, 1957, came the attorney of the United 
States, the deft. in proper person and by his attorney, T.E. Tibbs, 
Esquire; whereupon the deft's. motion for direct acquittal is heard and 
denied. 

Deft. remanded to D.C. Jail. 

By direction of 


Edward M. Curran 
Presiding Judge 
Criminal Court #1 








61 [Filed May 3, 1957] 


200-19th St., S.E. 
Washington, D. C. 
May 3, 1957 


Honorable Chief Judge Laws 
Dear Sir: | 
I, Wilbert King wish honorable judge would appoint me another 


attorney, because the attorney I have now is not interested in protecting 
my welfare. 
The attorney that I have at the present, and his name is: 
Thurlow E. Tibbs; ! 
The attorney that I do have at the present has been appointed to 
me by the Court. | 
Thank you very much 


/s/ Wilbert King 
57568 


62 [Filed May 9, 1957] 


ORDER VACATING APFOINTMENT AND 
APPOINTING NEW COUNSEL TO DEFEND 


It having been brought to the attention of the Court that Thurlow 
Tibbs, appointed by Order of Court dated December 10, 1956, to appear 
and defend in the above-entitled cause, will be unable to Seren, it is by 
the Court this May 9, 1957, 

ORDERED, that the said Order of appointment is hereby vacated 
and set aside; and, it is further 

ORDERED, that William A. Robinson be, and he is, hereby appointed 
to appear and defend on behalf of the said defendant. 3 


/s/ Bolitha J. Laws 
Judge 
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[Filed June 3, 1957] 

On this 3rd day of June, 1957, came the attorney of the United 
States; the defendant in proper person and by his attorney William A. 
Robinson, Esquire; whereupon the jurors of the regular Petit Jury panel 
serving in Criminal Court No. Five, being called, are sworn upon their 
voir dire; and thereupon comes a jury of good and lawful persons of the 
District of Columbia, to-wit: 


1. Walter R. Blundon 7. Edward R. Dowling 
2. Benjamin R. Bresler 8. James T. G. Duke 
3. Robert R. Bunevich 9. Oliver W. Graves 
4. Percy M. Marshall 10. Willodene G. Hall 
5. Madaline S. Diggs 11. Branch W. Lee 

6. Anthony R. Donfor, Jr. 12. Myrtle R. Malone 


who are sworn to well and truly try the issue joined herein; upon their 
oath say that the defendant is guilty as charged in the indictment. 
The case is referred to the Probation Officer of the Court. 
The defendant is remanded to the District Jail. 
By direction of 


Henry A. Schweinhaut 
Presiding Judge 
Criminal Court #Five 


65 [Filed June 25, 1957] 


JUDGMENT AND COMMITMENT 

On this 24th day of June, 1957 came the attorney for the govern- 
ment and the defendant appeared in person and by counsel, William A. 
Robinson, Esquire. 

IT IS ADJUDGED that the defendant has been convicted upon his plea 
of not guilty and a verdict of guilty of the offense of Assault with a deadly 
weapon as charged, and the court having asked the defendant whether he 
has anything to say why judgment should not be pronounced, and no suf- 
ficient cause to the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and 
convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the 


a 


5 
custody of the Attorney General or his authorized representative for im- 
prisonment for a period of Twenty (20) months to Five (5) years. 
IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/ Henry A. Schweinhaut 
United States District Judge. 


69 [Filed April 15, 1958] Washington, D. C.,_ 
Friday, May 3, 1957 
The above-entitled cause came on for hearing before the HON. 
EDWARD M. CURRAN, District Court Judge, on a motion of the defen- 
dant for direct acquittal, at 10:50 a.m. 
APPEARANCES: 


CARL BELCHER, Esq., 
Assistant U.S. Attorney, 
For the Government. 


T. E. TIBBS, Esq., 
For the defendant. 

THE CLERK: The case of Wilbert King. 

MR. TIBBS: If the Court please, this motion was filed by the 
defendant himself without consultation with counsel. I have here a 
letter from the Clerk's office which probably caused him to file that 
motion, if Your Honor would care to see it. This is what caused him to 

70 feel that there was some difficulty with respect to his arrest. I 
prepared a petition until such time as I had a chance to examine the 
file again. ! 
THE COURT: What about this motion that is now before me ? Who 
wants to argue that? All right, what do you want to say about it? 
THE DEFENDANT: This motion here? 


THE COURT: Yes. 
THE DEFENDANT: I got a statement here from the Clerk of the 
Court that there was no warrant for my arrest. 








6 


THE COURT: Don't have to have a warrant. The motion is 


denied. 
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CRIMINAL NO. 1240-56 
UNITED STATES 


vs. 
WILBERT KING (Age 32) 


CHARGE: ADW 22 DCC 502 = (1 count) 


Date 
1956 Dec. 3 


G. Atty.: Carl Belcher 
Atty.: Thurlow E. Tibbs, ap/c 
Atty.: Wm. A. Robinson 


COURT CLERK'S MEMO. JUSTICE 
PRESENTMENT AND INDICTMENT FILED 


Copy of Indictment given to Deft. Cert. filed 


1956 Dec. 7 
1957 Jan. 14 


1957 Jan. 28 
1957 Feb. 27 
3-20-57 
3-21-57 
4-15-57 


5-3-57 
May 9, 1957 


72 June 3, 1957 


June 24, 1957 


6-25-57 


Arraigned. Plea Not Guilty. McGarraghy, 
Contd. to 1-28-57 on Mo. of Deft.(Rep. J. Rawls) 9° 

Laws, C.J. 

a 

Contd. to 2-27-57-No Court available Laws, C.J. 
Contd. to 3-20-57 do Laws, C.J. 
Contd. to 3-21-57 do Laws, C.J. 
Contd. to 4-15-57 - Deft.atty. ill 
Contd. Meee M.C. Dennis) Laws, C.J. ’ 
Contd. 5-13-57-No Court available Laws, C.J. 
Deft's. motion for direct acquittal heard and 
denied (Spatzer) Curran, J. 


Referred for appointment ‘of Counsel;Trial 
contd. to 6-3-57. ral Laws, C.J. 


Jurors from Crim-Ct. 5 swornon Voir Dire, Jury 
Sworn. Trial begun. Verdict: Guilty as charged 


ref. & rem. Rptd.: D. Streeter Schweinhaut, J. 
Sentencedto imprisonment for a period of 20 
mos. to’S years. Rem. Rptd: B. Dennis Schweinhaut, J. 
J. &L. Filed 
Pe 

~ ' {¥ 

WA 
Ze a rye wen 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 

[Filed March 26, 1958] 
1 June 3, 1957 
The above-entitled matter came on for hearing before the 
a HONORABLE HENRY A. SCHWEINHAUT. : 
APPEARANCES: 
On behalf of the government: 


CARL BELCHER, Esq., 
Assistant United States District Attorney 


On behalf of the defendant: 
WILLIAM A. ROBINSON, Esq. 





. * * * 
4 JACK G. SMITH 
* * * 


DIRECT EXAMINATION 
BY MR. BELCHER: 


* * * 
+) Q. Directing your attention to October 27,1956, were you in the 
vicinity of the Potomac Pool Room at 917 4th Street, Southwest? A. I was. 
* * * 


Q. Now, while you were in the pool room did anything unusual 
happen to you? A. Yes. | 
When I was in the pool room -- what caused me to go in the pool 
6 room, when I got off from work I stopped by the barber shop and 
there was three men ahead of me. I left from the barber shop. I went 
= into the pool room and a couple of boys was in there playing pool. Sol 
stood there for a few moments, and the gentleman there came in. 
THE COURT: Who are you talking about? Who came in? 
THE WITNESS: Later I found out his name was Wilbert King. 
THE COURT: The defendant? | 
THE WITNESS: Yes, Your Honor, and him and this boy, this boy 
that was playing pool, they started arguing about something, I don't know 
what, and one had grabbed the other one and he was laying on the pool 


table. 
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The only statement I made was, "You all should break it up. If 
the police come down they will lock you up." 

They stopped. I started in the rear. When I got to the third table, 
the same gentleman reached on my arm and had something shining in 
my arm and he said, "Nigger, you think you are smart. Iam going to 
kill you." 

BY MR. BELCHER: 
Q. Who said that? A. The defendant there, Wilbert King. 
Q. Then what happened, if anything? A. Then, at the time, he 
7 started cutting. 
THE COURT: Cutting you? 
THE WITNESS: That is right. 
BY MR. BELCHER: 

Q. And what did he do to you? A. He cut here on the wrist. 

THE COURT: Don't open it up. 

THE WITNESS: Right across here. On the arm, you see, here, 
and stabbed me a little place in the back. 

BY MR. BELCHER: 

Q. Now, had you known this defendant prior to this time? A. No, 
sir. 

Q. Any words between you and this defendant other than those you 
described? A. No, sir. 

Q. Did there come a time that you saw the defendant later on after 
this? A. Yes, sir. 

Q. Where was that? A. I was in the cell block at police court. 

Q. And when was that? A. Beg pardon? 

Q. When was that that you saw the defendant again? A. That 
was after I came out of the hospital. 

8 x me * 

Q. Who was present besides you and the defendant? A. Detective 
Burwell. 

Q. What, if anything, did the defendant say to you? A. He asked 
me -- he told me that he was sorry that he cut me, his intentions was to 
cut the other fellow and he asked me, was there "something I could do 





9 
about it ?" ; 
Q. He asked you what? A. "Wasn't there something I could do 
about it?” ; 
Q. Was that all that was said? A. That was all that was said. 


* * * 


DEWEY BUCHANAN 
* 
DIRECT EXAMINATION 
BY MR. BELCHER: 

* ™% 

Q. Are you employed now? A. At the pool room. ! 

Q. What pool room is that? A. Potomac Pool Room, 917 4th 
Street, Southwest. 

Q. Were you employed at that pool room on October 27, 1956? 
A. Yes, sir. . 

a * * 

24 Q. What were your duties there? A. What was I doing? 

Q. Yes, sir. A. Cleaning and racking balls. 

* ae * 

25 Q. Directing your attention to the two men seated here in the 
first row of the courtroom, can you see them? A. Yes, sir. 

Q. Which one was playing pool? A. The one with the pink shirt. 

MR. BELCHER: May the record show he is pointing to the witness 
John Lucas, if Your Honor please? 

THE COURT: Yes. 

BY MR. BELCHER: , 

Q. What happened at the time this man was playing pool? A. At 
the time the man was playing pool, Mr. King, he walks in and he started 
an argument and a disturbance on the back table -- on the front table in 
the pool room. 


Q. You say front. Is that near the street? A. Yes, nearest one 
to the street. : 


Q. What happened up there? A. They started an argument and 











10 
they got in a little disturbance and Mr. Smith and I, we told them -- we 
stopped them, told them, "Don't start no fussin' in there," and this Smith 





26 boy, he stopped and when he stopped, why, I mean, this other one, 
Jack Smith, he walked on up, he was helping to stop the argument with 
Douglas and Barber, and he helped me tostop them, and Smith, he walked ‘ 
on up behind me. / 

I went to the room to get some mops and things so I could do some 
more cleaning, and this King, I seen him running up behind this other 
boy as I was coming up. 

THE COURT: Behind what other boy? 

BY MR. BELCHER: 

Q. The one on the left or right? A. Yes, sir. 

THE COURT: Smith? : 

THE WITNESS: Yes, sir, Smith. 

And I thought he was playing or doing something in his back, and 





when Smith threw his arm up right there and the fellow cut him -- I 
think it was his left arm, but he wasn't arguing with this King fellow 
at all. No argument between them two whatsoever. 

I don't know, after cutting this man that he cut -- 

BY MR. BELCHER: 

Q. At the time Smith threw up his hands like you described, at 

that time which one of the tables was he nearest to? A. He was nearest 
27 to the back table. He had walked all the way up the aisleway and 

was right in between the last two tables back, and when he threw his 
hands up -- there was a post, like, in the pool room where they have to 
use short sticks, and he was right in between there, getting ready to 
turn to come out, turn down the other way, and this fellow ran in and 
threw his arms up and cut him. I say, he cut the man, and then he 
walked on out. 

THE COURT: Who walked out? 

THE WITNESS: This King, and this other one, he told me they 
were going to call the ambulance for him, and he walked outside and sat 
on the curb. 
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BY MR. BELCHER: 
Q. This manI am pointing to walked out? A. Yes, I didn't see 


him after he cut him. 
Q. Didn't see him any more? A. No. 
* * 
WALTER TOLER 
oc 
DIRECT EXAMINATION 
BY MR. BELCHER: 
* * * 
Q. Were you assigned to No. 4 Precinct about the first of 
November, 1956? A. I was. : 
Q. Did there come,in connection with this case, a time when you 
arrested Wilbert King? A. I did. . 
Q. Where was that, sir? A. Ina restaurant in the 200 block of 
4th Street, Southwest. 
Q. When was that? A. That was the 6th of aaa’ about 
12:30 a.m. : 
Q. What conversation did you and this defendant have at that time? 
A. I approached him and called him off to one side. I think I took him 
30 in the bathroom, I am not certain, and I askedhim what happened 
down on ba Street. And he said, "They saidI cut Sputiogy, but I don’t 
remember ‘it. gd 
Then I asked him, "Why did you cut him?" 
He says the man struck him, he didn't know his name. 
That was more or less the essence of that conversation. 
I took him on to the precinct and charged him. : 
* * 
HAROLD H. BURWELL 
* 
DIRECT EXAMINATION 
BY MR. BELCHER: 


* 
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Q. Were you so assigned in the early part of November, 1956? 
A. I was, sir. 

Q. Did there come a time when you talked to one Wilbert King? 

A. There did come atime, sir. 

Q. Beg pardon? A. There did come atime, sir. 

Q. When was that, Officer? A. On November 6, 1956. 

Q. And where was that? A. That was in the 4th Precinct on 
the second floor in the Detectives’ Office. 

@. What was the conversation, Officer? A. The conversation 
was concerning an assault on complainant Jack Smith. 

Q. What was the conversation? A. Officer Toler brought Wilbert 
King in. 

I told King that he was the man who had been accused of assaulting 

34 Jack Smith, the complainant in this case. And he stated that he 
was involved in a fight at a pool room in the 900 block of 4th Street, 
Southwest, and he said he was fighting with another man and that he had 
cut the complainant Jack Smith accidentally. 

He said that when he and the other man were involved in this alter- 
cation, he said that Smith came up and tried to break up the fight and 
that he had a knife and during the scuffle for the knife that he accidentally 
cut Smith with the knife. 

Q. That was the extent of your conversation with this defendant 
at that time? A. That was about the extent of it at that time. 

Q. Did you have another conversation with this defendant? A. Yes. 

Q. When was that? A. The following morning in the lockup in the 
Municipal Court, and I brought Mr. Smith to the lockup, and asked him 
to look at Wilbert King and I asked King if this was the man that he had 
had some trouble with and he said it was. 

I asked Mr. Smith if this was the man who had cut him and he said 
it was. 

Q. Was that the extent of the conversation there at that place? 

35 A. There was some other conversation. I think King told him 
that he didn't mean to cut him and that he knew it was an accident, or 
something to that nature. 
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Q. That is the extent of the conversation? A. That is just about 


the extent of it. 
* * 


36 WILBERT KING, 
sd 
37 DIRECT EXAMINATION 
BY MR. ROBINSON: 

mH ok mK 

Q. Directing your attention to October 27,1956, I ask you if you 
at any time on that day entered the Potomac Pool Room on 4th Street, 
Southwest. A. I did. 

* aK * 

Q. Did there come a time while you were in the pool room when 
you saw Mr. John Lucas? A. I did. 

38 Q. Did anything unusual take place between you and Lucas? A. 
Well, when I seen him he was playing pool with another fellow and, in 
fact, Iasked him, did he want to play me, because we had played pool 
before, so I taken a stick from this other fellow and started to play him. 

* * ae 

Q. Did you actually begin a game with him? A. I did. 

Q. Did anything else take place then? A. There come an argu- 
ment, dispute over the money that we was gambling for in the pool room. 

Q. Was there any conversation between you and Lucas? A. There 
was a few words. 

Q. What else occurred? A. After the few words we kept arguing 
and arguing and arguing, and then he hit me, and when he hit me I grabbed 
him. | 

So he throwed me up on the pool room table, and when he throwed 
me up on the pool room table, some kind of way I got loose from him, 
got away from him, and I backed up off him. | 

So he comes around this way, but Iam baking up. He comes around 

39 the table and he has a cue stick in his hands. That is when I pulled 
a little pen knife I had in my pocket out of my pocket. | 
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Q. Now, can you recall whether there were others in the pool 
room at that time? A. The pool room was just about crowded. 

Q. During this time, do you recall seeing the complainant in this 
case, Jack G. Smith? A. No, I didn't. 

* *x * 

42 THE COURT: Did you cut Jack Smith with a knife? 

THE WITNESS: Yes, sir. 

THE COURT: Why did you cut him ? 

THE WITNESS: Well, see, I wasn't after him. When Jack got 
cut, I don't know exactly how he got cut. 

THE COURT: Just an accident? 

THE WITNESS: Sir? 

THE COURT: Just an accident? _ 

THE WITNESS: It had to be an accident, because when this guy 
swung at me, that is when I swung and he grabbed at me. Me and him 
tussled from third to back of the pool room. I told him to release me. 
I said, "I ain't got no fight with you.” 


* aK * 

MR. ROBINSON: The defendant rests, Your Honor. 

(* * ae 
48 CHARGE OF THE COURT TO THE JURY 


THE COURT: Ladies and gentlemen, you will keep in mind that 
the indictment in this case, I have told you many times before, is simply 
an accusation and is not evidence of the guilt of the defendant, and that 
he is presumed in law to be innocent of the charge. 

And that presumption is enough to acquit him, unless you are 
satisfied of his guilt beyond a reasonable doubt. 

And I remind you also that the burden is always on the govern- 
ment in acriminal case to establish guilt and never upon the defendant 
to establish innocence. And that burden cannot be sustained by proof 
which creates a suspicion or probability in your mind. You have got to 
be satisfied beyond a reasonable doubt of his guilt. 

And that means, as I have told you also, just what it says. Itisa 
doubt which has got to be reasonable. It is based on the evidence in the 
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case, if there is such a doubt in your minds at all, or lack of necessary 
evidence in the case, whatever that fact may be. | 

It is defined again as a doubt, if after a full and fair consideration 
of all of the evidence, it will leave your minds so undecided that you do 
not have an abiding conviction of guilt which you believe would remain un- 
shaken by further thought and reflection. | 

49 Now, that doubt cannot arise properly in the law from mere con- 
jecture or whim or caprice, nor from a reluctance to convict through 
feelings of sympathy or mercy. 

It must be a conscientious belief that there is reasons to doubt the 
guilt of the defendant. : 

And in determining the ultimate issue of guilt or innocence, you 
must examine the testimony of each witness who took the stand, which 
here includes the defendant, because he elected in this case to testify 
on his own behalf. 

He becomes, then, subject to the same rules as other witnesses, 
and his testimony is to be examined by you and evaluated by you in much 
the same manner as you do that of the testimony of anybody else. 

Now, I don't have to comment upon the evidence in this case, be- 
cause the case has been so short it does not need any comment from me. 
I mean, as to the facts. ; 

Take into account, as you must, the opportunities for observation 
of a witness; whether their stories seem to be straightforward and truth- 
ful or not, their intelligence; the motives they may have, if any, for 
testifying the way they do; interest in the result of the case, of course, 
may be taken into account by you. ! 

Now, if you believe anyone testified falsely concerning a matter 
as to which he could not reasonably be mistaken, then you may reject 
his testimony, either wholly or in part, as you see fit. | 

50 ‘Now, in this case, when the defendant took the stand, he was asked 
if he had not been, in the past, convicted of a criminal offense, and he 
said he had. 


Now, when a defendant or any other witness takes the stand, he puts 
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his veracity in issue. And the law believes that in such circumstances 
you are entitled to know whether a given individual has been free from 
involvement in the law, criminal law, in the past, or whether he has 
been caught in its toils, as bearing upon his veracity as a witness. 

The proof in this case of the prior conviction of this defendant is 
not proof of his guilt in this case. 

You should weigh it only as it may bear, if you think it does at 
all, upon whether he is telling the truth here. It is admissible for that 
reason and that reason only. 

Now, this indictment charges this defendant with the crime of an 
assault with a dangerous weapon. It charges that on or about October 
27, 1956, within the District of Columbia, he made an assault on Jack 
G. Smith with a dangerous weapon, that is a knife. 

Now, a dangerous weapon is such that by its use death or serious 
bodily harm could be easily and readily produced or accomplished. 

You are instructed that a knife used in the manner it is said this 

51 knife was used is a dangerous weapon. 

That is so obvious as to need not to have been mentioned at all, 
except I think the law requires me to say so. 

A knife is or is not a dangerous weapon, depending on its use. 

This defendant says he did cut Smith but that it was an accident. 

If you believe it was an accident, that is the end of the matter and 
you will find him not guilty. 

If you have a reasonable doubt about whether it was an accident you 
will find him not guilty. 

If, on the other hand, you believe that the truth of the matter is 
that he was resenting what he believed to be an intrusion upon his own 
affairs by Smith, then his cutting of Smith wouldn't be an accident, it 
would be an assault with a dangerous weapon. 

You weigh, in this case, the testimony. Three people, Smith who 
was cut, and the other two, Lucas who was a customer, and the other 
man whose name escapes me for the moment, who was running the place 
at the time, all testified substantially to the same effect. 
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This defendant says that what they say is not true; that he got in 
an argument with Lucas, Lucas tried to hit him with a cue stick, and he 
drew the knife to defend himself against Lucas and not against Smith who 

52 intervened and grabbed him. : 

He does not say he cut Lucas in self-defense -- I mean Smith, in 
self-defense. He says that it was an accident. | 

And on that, I will leave the matter with you. 

You may take the case. 


(The jury withdrew to the jury room. ) 
* aK * 
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STATEMENT OF QUESTIONS P 


The questions are: | 

1. After the defendant is arraigned and pleads 
"not guilty” in a felony case, the defendant and the 
prosecuting attorney have announced they are ready for 
trial, and the case is set, | 

(a) May the Court then grant a contimanee for 

an extended period of time in the absence 

of the defendant or his counsel and without 

opportunity to object? 

Is the grant of a continuance a step in 

the trial at which the defendant or his 


counsel must be present? 


2. After a criminal case has been set for 
trial, and the parties are ready, do a series of 
repeated contimances, each for a 3-day period, deprive 
the defendant of his Constitutional right to a speedy 
trial, when such continuances are automatically granted, 
because no court is available, without consent or 
opportunity for either side to object? 


3. When a written motion for direct acquittal 
advances two separate, and substantial reasons, and the 
Distriet Court denies the motion after hearing argument 
on the first ground presented, must the pistriet Court 


also hear argument on the second ground presented by 
the motion? : 
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IW THE 
UNITED STATES COURT OF APPEALS 
POR THE DISTRICT OF COLUMBIA CIRCUIT 


WILEERT KING, 
Appellant, 
Ve 
UNITED STATES OF AMERICA, 
Appellee, 


Appeal From Judgment of the 
United States District Court 
For The District of Columbia 


BRISF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Wilbert King, the appellant, was tried and 
convicted in the United States District Court for the 
District of Columbia for assault with a dangerous weapon 
in violation of Section 22-502, D.C. Code 19h0. (Jt. 
App. 3 Ree. 65)2/ The Distriet Court had jurisdiction 
to try the defendant for such an offense. 18 U.S.C.A. 
Seetion 3231. This Court has jurisdiction upon appeal 


to review the judgment of the District Court. 28 U.S.C.A. 
Section 1291, 


1/ “dt. App.* refers to pages of the Joint Appendix; 
"Rec," denotes the pages of the record as filed in 
this Court. 





STATEMENT OF THE CASE 


On October 27, 1956, an altercation took place 
between appellant and one Jack Smith, On November 16, 
1956, © complaint was filed alleging that appellant 
committed an assault upon Jack Smith. Appellant was 
arrested, arraigned on November 16, 1956, and bound over 
for grand jury action. Because he was unable to post 
bond, he was confined in jail. The grand jury returned 
an indictment to which appellant plead not guilty on 
December 7, 1956. Counsel to represent appellant was 
duly appointed by the court below. (Jt. App. 3 
Rec, 56) 


On January 1), 1957, the trial was contimed 


for two weeks on motion of the appellant.) (Jt. App. 3 


Rec. ) 


On Jamary 28, 1957, although counsel fae both 
sides were ready for trial, the trial was continued to 
Pebruary 27, 1957, because there was "no court available," 
On February 27, 1957, the trial was continued to March 20, 
1957, because there was "no court available." And, 
when March 20 arrived, the trial was continued to 
March 21, 1957s because there was "no court available." 


contimed to April 15, 1957. But, on April 15, the 
trial was again continued to May 13, 1957, because there 
was "no court available." (Jt. App. 3 Rec. ) 


On May 3, 1957, appellant filed a document 
entitled "Motion for Direct Acquittal." The motion 
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alleged, first, that there was no warrant issued for the 
arrest of appellant, and, second, that he failed to 
enjoy the right to a speedy trial. (Jt. App. 3 

bc. 59) The motion was presented at oral argument by 
the appellant, pro se. Judge Curran heard the first 
point, decided that no warrant was required, and denied 
the motion without giving appellant any opportunity to 
argue the second point. (Jt. App. 3; Rec. ) 


On May 8, 1957, six months after his arrest 
and imprisonment, appellant filed a request for another 
attorney, new counsel was appointed to represent him, 
and the trial was contimed to June 3, 1957. (Jt. 

App. 3 Rec. ) 


On June 3, 1957, trial was finally had before 
Judge Schweinhaut, and a jury found appellant guilty 
as charged. On June 24, 1957, appellant was sentenced 
to 20 months to five years in the District of Columbia 
Reformatory at Lorton, Virginia, (Jt. App. 5 Rec. 65) 


Appellant filed an application for leave to 
appeal in forma pauveris which was denied on July 12, 
1957, “ae without merit" by Judge Schweinhaut, 


Thereupon, appellant filed pro se in this 
Court his "Petition for Leave to Prosecute Appeal in 
Forma Pauperis.® Counsel appointed by this Court filed 
a memorandum in support of the petition. On February 17, 
1958, this Court ordered the allowance of said petition, 
appointed counsel to represent sppellant on the appeal, 
and directed the preparation and filing of the 
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stenographic transcript, the record on appeal, and the 
joint appendix et the expense of the United States. 


STATUTES, TREATIES, REGULATIONS OR RULES INVOLVED 


The pertinent provisions of the Constitution 
of the United States, the United States Code, the 
District of Columbia Code, the Federal Rules of 
Criminal Procedure, and the Rules of the United States 
District Court for the District of Columbia ares 


United States Constitution, Amendment Vis 


"In all criminal prosecutions, the accused 
shall enjoy the right to a gpeedy and public | 
trial, by an impartial of the State and 
district wherein the cr shall have been ‘ 
committed, which district shall have been pre- 
viously ascertained by law, and to be informed 
of the nature and eanse of the accusations to. 
be confronted with the witnesses against him; 
to have compulsory process for obtaining wit- 
nesses in his favor, and to. have the Assistance 
ef Counsel for his defence." 


United States Code Amnotated Section 1291. Final 
ecisi0ons 0 83 


"The courts of appeals shall have 
diction of appeals from ali final decisions of 
the district courts of the United States, the 
District Court for the Territory of Alaska, | 
the United States District Court for the Dis-. 
trict of the Canal Zone, and the District Court 
of the Virgin Islands, except where a AEPOEN 
review may be had in the Supreme Court.*® 






District oc 


"Every person convicted of an assault 
with intent to commit mayhem, or of an assault 
with a dangerous weapon, shall be sentenced to 
imprisonment for not more than ten years." 








Federal Rules of Criminal Procedure. 
Rule h3. Presence of the Defendant 





q "The defendant shall be present at the 
4 arraignment, at ¢very stage of the trial, includ- 

: ing the impaneling of the jury and the return of 
the verdict, and at the imposition of sentence, 
except as otherwise provided by these rules. In 
prosecutions for offenses not punishable by death, 
the defendant's voluntary absence after the trial 
has been commenced in his presence shall not 
prevent continuing the trial to and ineluding the 
return of the verdict. A corporation may appear 
by counsel for all purposes. In prosecutions for 
offenses punishable by fine or by imprisonment 
for not more than one year or both, the court, 
with the written consent of the defendant, may 
permit arraignment, plea, trial and impositien of 
sentence in the defendant's absence. The defend- 
ant's presence is not required at a reduction of 
sentence under Rule 35." 


Rules of the United States District Court for the 
Distr Co. e 


Rule 9{b) Points and Authoritie 
Ete Failure to 8 Opposing 





"with each motion there shall be filed and 
served a separate paper stating the specifie 
points of law and authorities to support the 
motion, Such statement shall be additional te 
a statement of grounds in the motion itself, and 
shall be entered on the docket but shall not be a 
part of the record. The moving party shall enter 
the motion and the fact of filing the statement 
on a card provided by the clerk. A statement of 
opposing points and authorities shall be similarly 
filed, noted and served within five days or such 
further time as the court may grant or the parties 
agree upon. If not filed within the prescribed 
time the court may treat the motion as conceded, 
If so filed the motion shall be treated as sub- 
mitted unless the judge directs or either party 
requests an oral hearing, for which ten mimtes 
will be allowed each side," 


% % + 


Rule 9(e) Oral Hearing; Notice Of, 


bP: 

‘ "If an oral hearing is to be had the clerk ; 

% shall give at least two days notice by telephone : 

a or otherwise to the offices of attorneys and to 
the address of record of any party appearing in 

proper person, * 





Rule 9(f) Oral Hearing; When Not Allowed. 


“an oral hearing will not be allowed, unless 
directed by the court, upon a motion to rehear, 
or to vacate, stay or modify an order or judgment 
or for a new trial, or for any order after trial 
relating to a verdict, ,Jatgment, findings = fact 
or conclusions of law," 


% *% % 


Rule 86. General Rules Applicable. 


"fhe General Rules, Title I, apply to pre- 
ceedings in the criminal courts so far as 
practicable," 


STATEMENT OF POINTS 


1. After appellant plead to the indictment, 
the granting of automatic continuances was error 
because neither appellant nor his counsel were present, 


consented to, or requested the contimances, | 


2. The granting of a succession of contim- 
ances, on an automatic basis, for the reason *no court 
available” is contrary to law because it deprived 
appellant of his Constitutional right to a speedy trial 
when such continuancesware granted for S-day periods 
without giving the appellant an opportunity to object. 


3. ‘The court below erred in refusing to allow 
appellant to argue the second point. of his motion for 
direct acquittal because he was entitled to make such 
argument under the rules of the District Court and, 
particularly, because it was prepared and presented 
pro se by an indigent person not accustomed to drafting 


precise legal documents, 








SUMMARY OF ARGUMENT 


In a felony case, all of the procedural safe- 
guards must be serupulously observed, not only for the 
benefit of the accused, but also for the benefit of 
society. In this case, the court ordered a series of 
automatic continuances,. Appellant's trial was continued 
again and again and again, although both sides were 
ready for trial. Im all, some 126 days elapsed from 
the time appellant was ready for trial, until he was 
afforded a trial. The length of the continuances and 
the manner of granting them deprived appellant of his 
Constitutional right to a speedy trial, 


Even if a court has the power to continue a 
ease on its om motion, it may not do so for an un- 
reasonable length of time. The continuances in the 
instant case were granted for obviously unreasonable 
lengths of time and for insufficient reason. While a 
3eday contimance might not be unreasonable if necessary 
to prepare the case, or to obtain an essential witness, 
the continuances in this case were not granted for any 
sound reason. They, therefore, constitute an arbitrary 
and unreasonable procedure which should not be permitted 
in the criminal processes of the District Court. 


Moreover, the granting of a continuance is a 
step in the trial of a criminal case, Either the 
prisoner or his attorney mst be present when a con- 
timance is granted. However, neither was present when 
four “red tape™ contimmances were ordered. ‘The appellant 


Jeo 








was thereby deprived of his rights under the Sixth 
Amendment to the Constitution and under Rule 43 of the 
Federal Rules of Criminal Procedure. 


When appellant filed pro se a motion which 
raised this issue, he was not allowed to ceria the 
point. This was error because the District Court rules 
entitle the moving party to present oral wn 


ARGUMENT 





I. THE SERIES OF AUTOMATIC CONTINUANCES 
DIRECTED IN THE TRIAL COURT REQUIRE 
REVERSAL BECAUSE (1) SUCH CONTINUANCES 
WERE GRANTED IN THE ABSENCE OF THE 
PRISONER AND HIS COUNSEL, AND (2) 

WERE MADE FOR UNREASONABLE LENGTHS 
TIME, , 

After appellant was arraigned, and both sides 
were ready for trial, there were four continuances 
becanse of "no court available." his notation "no 
court available" is the only reason for the four con- 
tinuances, which resulted in the delay of the trial from 
Janmary 28, 1957, to June 3, 1957. Because he was unable 
to post bond, appellant was confined in jail from the 
date of his arrest until he was sentenced. To fully 
explain the argument to be made, it is necessary to review 
briefly the procedure followed in criminal cases in the 


District Court. 


Cases are set by the Assignment Commissioner. 
Counsel and witnesses are directed to appear at 9:30 am, 
at a certain room on a day certain. As a case is ealled, 
the witnesses in that case are told to go to a particular 


~b- 
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eourt room to appear before the judge who is to hear the 
case. If a case is completed, and the judge has time 

to hear another case, the witnesses in the next case on 
the docket are directed to appear before that judge. 

If a case is not reached by 3:30 p.m, counsel and the 
witnesses are excused and told to return on another day. 


As a matter of practice, the Assignment Com- 
missioner sets more cases for each day than can be 
heard, Two or three cases are set for each court, and 
for each Assistant United States Attorney. Cases are 
set in this manner for almost a whole month at a time. z 
When a case cannot be reached, a postponement is 
inevitable. But, the postponement is inevitably for an 
unreasonable time. The Assignment Commissioner is 
instructed to select the next day when the case has a 
chance to be heard, Because the entire month's calendar 


is already set, the postpenement can searcely be less 
than 30 days. Appellant, confined in jail, was caught 


in the inherent vice of the system and three times his r 
case was postponed under the system, each time for about “ 


a month, 


This practice results in a contimance by red 
Sape. While contimanses may be allowed for a variety of 
reasons, the law does not permit a series of red tape 
continuances, The continuance of a felony case, especially 
when the defendant is confined in jail, is not to be 4 
lightly regarded. Contimances are not granted as a . 
matter of course, and application therefor mst usually | 
be made by formal application, supported by affidavit, a 
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whieh states goed grounds therefor. 12 Am, Jur. Con- 
timences, Sections 29 and 32. Either side is ordinerily 
entitled to ebdjeet to a contimanee, and except in rere 
eases, there should be a hearing on an application for 

a@ contimance. 12 Am. Jur. Continuanses, Section 39. 


Lata ae m be granted. . 
Corpus Juris Seeundum states the common lew 
rule in the following language: | 
“Atser azreigmments however, a motion for a 
a raling 
henee cannot be taken in his absence." 
22 €.5.5. Criminal Law, Section 519. — | 
This rule has been strictly followed in some jurisdietions, 


At all events, 
and the miling of 
thereon is a step in the prosseu 
the prisoner is to be affected, and ) 
cannot be taken after arreignuent . 
1h Ind. 5733 
State 





The reason behind the mie is that, in England, 
until 1836, no person accused of a felony other than 
treason was permitted to have the assistanee of counsel 
in the presentation of the whole suse! Because the 
reason for the common law rule does not exist in this 
country, many states have adopted a modification of the 
rule. In these states the statutes for the most part 
eontain general provisions like thise of Rule h3 of the 
Pederal Rules of Criminal Procedure, 1.0.3 

"The defendant shall be present at 

the arraignment, at every stage of the 
trial ineluding the impaneling of the jury 
and the return of the verdict, and at the 
imposition of sentence, except as other- 
wise provided by these rules..." 

The theory which underlies the modification of 
the common law rule is thet preliminary matters are not 
a part of the trial and can be decided without the 
physical presence of the prisoner. As was said in 
Qumsby v. United States, 1921, 6 Cir. 273 F. 977 at 


985, 


"But by what we consider the better 
authority, the presence of the defendant 
is not imperatively required on the making 
or hearings of motions in arrest of judg- 
ment or for new trial, or to quash the 
indictment or for contimance or change 
of vemme, or when anything else is done 
which forms no pert of the trial proper..." 


It seems to be generally held that hearings on 
preliminery motions are not a part of the trial and, 
therefore, the physical presence of the prisoner is not 
required. 





3/ Adkins v. Sanford, 19h1, Sth Cires 120 FP. 24 471. 
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Most cases involving contimances apply this 
general rule, but nin see 0 ne anciede maine 
ity which clearly establishes the mile for the District 
of Columbia. . 


Assuming, arguendo, that continuances, as 
well as other preliminary matters, are not generally 
regarded as a part of the “trial” in the Distriet of 
Columbia, it is still errer for the court to grant e 
continuance not requested by the defendant, without 
either the defendant or his counsel being omiaeis. zf 
® econtimance is not e pert of the trial, but is to be 
classified as e preliminary matter, along with motions 
in arrest of judgment, to quash the indictment, or for 
change of venue, then the same rules applicable to all 
other preliminary motions end mtters mst necessarily 
apply to continuances. It is therefore appropriate to 
eonsider those cases which deal with preliminary motions 
in eriminal cases. An anelysis of the reported decisions 
estebdlishes that, with certain obvious exceptions, pre=- 
liminary matters csnnot be decided without either the 


prisoner or his sttorney present. The cases on this 


subdjeet fell into severel groups. 








We can lay to one side those cases which hold 
that it is not error to act upon a continuane or 
other preliminary motion in the absence of the 
defendant or his attorney, when the order grants a 
request or motion made by the defendant. The defendant 
cannot object if his request is granted, even though 
he is not present, because he has attained his purpose, 
Saunders v, State, 1910, Okie. Crim. Rep. 26h, 111 
Pac. 965. 


Neither need we consider the group of cases 
involving motions which are designed to bring the 
@efendant before the court, because otherwise they could 
never be decided. United States v. Cox, 1931, 5 Cir., 
h7 F. 2a 988. 





Still a third group of cases deals with poste 
verdict matters, such as motions for new trial and 
appeals, Gee, Schwabb v. Berggren, 1892, 143 U.S. hh2, 
which are, of course, inapplicable to the facts of the 
instant ease, 


Thus, we come to those ehges which are con=- 
trolling under the facts of this case. And they are 
scant in mumber. The general rule is stated in 12 Am, 
Jar, Contimmances, Section 0: 


"fhe granting of a continuance in a 
criminal case in the absence of the aeciaet 7 


is not error where his counsel was present. 





5/ All emphasis in quoted matter in this brief is 
supplied unless otherwise noted, 
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An eft-cited decision on this subject’ is the 
early Louisiana case of State v. Fahey, 1883, 35 Le. 
Ann. 9, which held that "the absence of the accused 
during the triel of motions not making part of the sctual 
trial of his guilt or innocence, but having reference to 
the form or conduct of the trial will not vitiate the 
proceedings.” To support this holding, the Court cited 
two of its recent decisions, State v. Harris, 1882, 
3h Le. Ann. 121, where the accused's counsel was 
affirmatively shown to be present, and State vs Clark, 
1880, 32 Le. Ann, 560, which expleins that the sccused 
need not be present at a hearing on a preliminary motion 
because he is represented by counsel, learned in the law, 
whose duty it is to watch ali the proceedings of the 
prosecution and to interpose all safeguards to which 
his client is legally entitled, 


Two eases which are most clearly in point are 
Lester v. State, 1895, 91 Wis. 29, 6h N.w. 850, and 
Ex parte Bryan, 1870, hh Ale. h02, In each of these cases 
it is expressly held that it is error for the court to 
order a change of venue without either the accused or 
his attorney present. This rule, applying to one pre- 
liminary matter, must apply a fortiorari to all preliminary 
matters, im luding a contimance. Therefore, it was 
error to direct the antomatic continuances uides both the 
eppellant and his counsel were absent. } 


The Supreme Court emphasized the rights of the 


Gefendant when it said, 





"4 leading principle that pervades the 
entire law of criminal procedure is ay 


ne absence pr Boner. 
ry BS, a 8, en somewhat 
relaxed, yet in felonies, it is not in the 
power of the prisoner, either by himself or 
his counsel, to waive the right to be 
present during the trial.* ve United 
States, 1892, 146 U.S. 370, 

It is submitted that it would be contrary to 
the above-quoted leading principle for this Court to 
allow the automatic ordering of successive red tape 
continuances in criminal cases in the District of 
Columbia, without either the prisoner or his attorney 


present. 





It is not here cntended that continuances can- 
not be granted by operation of law, as when a term of 
court expires and pending cases are contimed to the 
next term. And, when the ends of justice imperatively 
require, a court probably has authority to grant a con- 
timance ex mero motu. In the instant case, of course, 
the trial was continued because there was no judge free 
to hear the case, It is not contended that a case 
camot be contimed because of the enforced absence, or 
iliness, of the trial judge. It is contended, however, 
that because no one of the 15 district judges was free 
to hearappellant's ease on Jamary 28, it is error to 
contime the case for so long a time as 30 days. And, the 
error was compounded when the case came up again and was 
automatically contimed for another 21 days, and, later, 
for another 30 days. 





It may be said that the court's calender is 
so arranged that the case could not have been heard 
during the next 30 days, This is no defense. It is 
unreasonable for the Assignment Commissioner to net more 
cases than can be heard, and it is arbitrary action te 
so arrange & criminal calendar that if a case is not 
heard on the day for which it is set, the case cannot 
be heard for another 30 days, or as here, another 81 days. 
Such action constitutes an abuse of the court’ s very 


limited authority to order a contimuance on its ow 


motion. 


Certainly, a court cannot so arrange its 
business that it effectively deprives a citizen of 
justice. This rule is exemplified by the case of State 
ve Posey, 1865, 17 La. Ann. 252, 87 Am. Dec. 525. ‘There 
the plaintiff sought mandemus against the district judge. 
It appeared that plaintiff had asked for default judgment 
on a claim when defendant failed to sppesr, ‘The judge 
refused to grant judgment and contimed the case, 
although, ellegedly, no legal showing had been made for 
a continuance, The judge's response was that he had 
adopted 2 rule for the term "that no cases should be tried 
except consent and criminal cases and matters of suc- 
cession"; that he was induced to take such position by 
reason of the distress of the people, and for the proper 
administration of justice, ‘The papers filed showed the 
deplorable condition of the country, the result of the 
wars; but the appellate court held this was no legal justi- 
fication for the judge's refusal to try cases, The Court 
saids : 
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"It has also stated that it is not in the 
Giseretion of the court to grant a@ con- 
timance of a case, except a party applies 
for it, and alleges sufficient cause to 
justify the same.” 

* 2+ 

"In this case the judge has, without even 
a request from either party, arbitrarily 
foreed a continuance. He has yielded to 
solicitations of persons, not parties, 
and deprived relatrix of the legal right 
of trial of her cause," 

The Court below refused to try appellant's 
case on the day it was set, and thereby arbitrarily 
foreed a continuance, While a short continuance may 
have been appropriate if ali of the judges were occupied, 
there is no warrant for forcing a contimance for 3 
days, end just as arbitrarily forcing other continuances 
for similar periods of time, This is arbitrary and 
unreasonable action which deprives prisoners of their 
Constitutional right to a speedy trial, and to be heard 
in person or by counsels; it is action which should not 


be condoned by this Court, 


II, THE NUMBER OF, AND MANNER OF 
ORDERING, CONTINUANCES WITHOUT 
GOOD CAUSE DEPRIVED APPELLANT 
OF HIS CONSTITUTIONAL RIGHTS. 

By virtue of the Sixth Amendment to the Con- 
stitution, appellant is entitled to a speedy trial. This 
right is well recognized and jealously guarded by the 
courts, Williems v, United States, 1957, 
D.C. » 250 FP, 2d 193 United States v. Chase, 1955, 
U.S8.D.C. Tle, 135 Fe Supp. 2303 United States v. Provoo, 
1955, D.C. Md.» 17 F.RD. 183, aff. 350 U8. 857. The 
right was denied to appellant. 


U.S. App. 
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The system of automatic contimances in vogue 
in the District of Columbia affects the innocent as 
well as the guilty. If the verdict in this ease hed 
been “not guilty", appellant would have been deprived 
of his liberty for some four months after he was ready 
to prove his innocence, and his case had been set for 
trial. This would seem to be an intolerable and un- 
reasonable result, which should not occur under Federal 


jurisprudence. 


Appellant and his counsel were ready to pro=- 
ceed to trial on January 28, 1957. He was not tried 
until June 3, a period of more than 122 days. It is 
entirely open to this Court to hold that 120 days are a 


period too long to be within the fair meaning of "speedy." 


Gerardino v. People of Puerto Rico, ist Cir., 1928, 29 
Fe. 24 517. 


The real test of a speedy trial, however, does 
not lie in counting days. As the Supreme Court states 
the rule, 


"Whether delay in completing a prose- 
cution such as here occurred amounts to an 
unconstitutional deprivation of rights 
depends upon the circumstances... The 
delay mist not be purposeful or op eonsive,* 
Pollard v. United States, 1957, 352 U.S. 





While it is not necessary for the accused to 
show that the delsey was the fault of the United states,</ 





or ve. United States, 1956, 99 U.S. App. De. 

&/ To 538 Fr 38 355; gudee Fahy ; Fahy, dissenting, in : 

Askins v. United States, 1956, 97 U.S. ADD. D.Ce; 
hO7, 231 F. 2d Thi. : 
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4t is clear that the delay here resulted from the action 
of the Government. And, it is equally clear that the 


delay was oppressive, 


Judge Thompsen, in a very scholarly opinion, 
analyzed the cases on this subject when he granted the 
petition of Provooe to dismiss the indictment because 
his right to a speedy trial was denied within the meaning 


of the Sixth Amendment. United States v. Provoo, 1955, 


17 F.R.D. 183. He quoted with approval the statement in 
Black's Constitutional Law that “a speedy trial as pro- 
vided by "the Sixth Amendment means a trial ‘free from 
vexatious, capricious, end oppressive delays mamfactured 
by the ministers of justice.*® In the instant case, 
both the number and the length of the postpvonements were 
directly manufactured by the court, 


Judge Thompsen further quoted Cooley on 
Constitutional Limitations which states, "When a person 
charged with crime is willing to proceed at once to 
trial, no delay on the part of the prosecution is 
reasonable, except only that which is necessary for 
proper preparation and to secure the attendance of wit- 
nesses..." Here, there was unreasonable delay because 
the postponements were not for the securing of witnesses 
or proper vreparation. On the contrary, they were 
granted automatically, and without request. The Provoo 
ease then concludes that prejudice is presumed or 


necessarily follows from long delay. 


Curiously, when the court below was presented 
with a request for a continuance on behalf of the 
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the appellant, the court continued the case for two 
weeks, But, thereafter, when neither side asked for 
@ continuance, the trial was postponed for 30-day 
periods, When a prisoner is in jail, it is certainly 


oppressive for a court to refuse to try his case. ‘The . 
instant case was set for trial, and the court refused ; 
to hear it on the day fixed, not once but four times 3 


over a period of 123 days. 


It is not necessary to speculate on the 
effect on the defendant of unreasonable delays in 
criminal cases when the accused is confined in jail, 
It is oppressive to keep him incarcerated to suit the 
convenience of others, “The Constitutional provision 
was intended to prevent the oppression of the ‘eitizen by 
delaying criminal prosecution for an indefinite time 
and to prevent deleys in the administration of justice 


by requiring the judicial tribunals to proceed with 
reasonable dispatch in the trial of criminal prosecu- 
tions." Shepherd v. United States, 1947, 8th Cir., 


163 F. 24 97h. 


The long time that sppellant was held in jail 
by red-tape continuances must have had an effect on the 
memory of the witnesses, as well as on the willingness 
of witnesses to testify favorably to the appellant. 

The persons in the poolroom where the assault ‘took place, 
and those living in the neighborhood, do not usually 
want to attend court in any event, and when appellant 
was kept in jail for months before the trial, their 
natural reluctance was intensified. All of such delay 
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cannot avoid causing serious prejudice to any defendant. 
United States v. MeWilliams, D.C. D. C., 196, 69 Fe 
Supp. 812, affirmed, 82 U.S. App. DeCey 163 Fe 24 6953 





Williams v. United States, 1957, U.S. Appe DeCe r) 
250 Fe. 2d 19. 





It is not only the prisoner's right which is 
concerned, The publie has an interest which should be 
protected, “while defendant's right is clear, those of 
society are also clear; it is important that their 
interests should be protected against unnecessary trials. 
Persons aecused of crimes should be brought to as speedy 
a trial as the exigencies of their cases demand, other- 
wise one of the benefits accruing to society will be 
lost or seriously diminished. Delays through unwarranted 
or unnecessary contimanee should cease.” Com v. Flood, 
1930, 302 Pa. 190, 196, 153 A. 152, 153, as citéddin 
United States v. Handy, U.S.D.C. Pennes 1955, 130 F. 
Suppe 270, 293. 





The Supreme Court has pointed to the interest 
which society has in the proper handling of criminal 
cases, In Hoot v. Utah, 110 U.S. 57h, at page 579: 


"The argument to the contrary_necessaril 
proceeds upon the ground that he xeuussk? 
aione is concerned as to the mode which he 
may be deprived of his life or liberty... 

But this is a mistaken view... The public 
has an interest in his life and liberty. 
Neither can he lawfully taken except in the 
mode prescribed by law." 


Criminal procedure in the Federal courts of the 
Distriet of Columbia should, in all respects, be adminis- 


me 











tered so as to ensure each accused every right to which 
he is entitled under the lew. ‘The Supreme Court has 
already corrected procedures in the District of Columbia 
to insure an accused a prompt semitone and a 
defendant is just as mich entitled to a speedy trial as 
to a prompt arraignment -- even more so -= because the 
denial of ea speedy trial raises Constitutional iasues 
which are not always present in matters concerning 
arraignment. . 


The language used by Chief Justice Warren in 
the dissenting opinion in Pollard v. United States, 
1957, 352 U.S. 363-364, is particularly apt: 


“Our duty to supervise the administra- 
tion of justice in the federal courts calls 
for a reversal here because of disregard 
shown for the procedural rights of peti- 
tioner--rights with which the law surrounds 
every person charged with crime, 


“Our law, based upon centuries of : 
tragic mman experience, requires that 
before a man can be sent to a ‘penitentiary, 
he is entitled to a speedy trial, to be. 
present in court at every step of the pro- 
ceedings, at all times to be represented by 
counsel, er to speak in his own behalf, and 
to be informed in open court of every action 
taken against him until he is lawfully 
sentenced. These are not mere eeremonials 
to be neglec a t terests of 
ae ed ca or 0 r expediencies, . 
They are basic rights, They bulk large in 
the totality of procedural rights guaranteed 
to a person accused of crime. Here, in the 

‘ease of an impecunious defendant, who was 
summarily rushed through the court mill 
without benefit of counsel, all of them, in 
some degree, were denied him.” | 


In the instant case, eppellant was caught in 
the administrative red tape of a criminal court; 





Y/ Mallory v. United States, 1957, 35) U.S. 49. 
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eontinuances were arbitrarily granted for unreasonable 
lengths of time, without opportunity for appellant or 
his counsel to object; his Constitutional right to a 
speedy trial was denied. The judgment mist be reversed 
if the Court is to properly discharge its duty “to 
supervise the administration of justice” in the District 
of Columbia. 


III, THE COURT EELOW ERRED IN DENYING 
APPELLANT'S MOTION FOR DIRECT 
ACQUITTAL, WITHOUT HEARING ORAL 
ARGUMENT. 

While in jail, appellant filed, pro se, a 
document entitled "Motion for Direct Acquittal." (Jt. 
App. 3 Rec. 59) his motion pointed out, first, that 
appellant had been arrested without a warrant and, 
second, that he had not had the speedy trial to which he 


was entitled. Unfortunately, the motion was inartistically 
drawn and captioned, When the motion came on for hearing, 


apvellant argued it himself. He presented the first 
point, that there was no warrant for his arrest. The 
Court said, "Don't have to have a warrant. The motion 
is denied.” (Jt. App. $3 Rec. ) The result was that 
appellant had no opportunity to argue the second, and 
more substantial, point. It is submitted that, when a 
motion covers two points, argument on each should be 
allowed, provided, of course, the argument could be made 
in the time allowed by Rule 9 of the Rules of the United 
States District Court for the District of Columbia. 





The Rules clearly provide for oral argument 
on motions, and it appears to be error for the Court 
to deny a motion without affording an oppertunity to 
present argument on each point raised. In this juris- 
diction the rule seems to be that when one judge denies 
a motion, the questions there raised are no longer open 
for further consideration on the trial of the case, 
United States v. Jaffe, 1951, D.C. D. C., 98 F. Supp. 
191. 








Oral argument on motions is submitted as an aid 
to the Court upon indistinct points of law, United States 
Ve Fujimoto, 1952, D.C. T. Hs, 102, F. Supp. 890. The 
motion filed by appellant pro se was not entirely clear 





explain it. Appellant had done all he could to raise 
the point and it should, therefore, have been considered. 
United States v. Costello, 1955, 2d Cir., 221 F. 2d 668, 
affirmed 350 U.S. 359. 


At the hearing on the motion, appellant gave one 
sentence of argument on the first point, and the motion 
was immediately denied by the judge. Appellant should 
not have been deprived of any argument in support of his 


case, Callas v. Independent Taxi Owners’ Ass'n, 1933, 
62 App. D.C. 212, 66 F. 24 192, cert. denied 290 U.S. 669. 


CONCLUSION 


Because of the errors committed by the court 
below in depriving appellant of argument on his motion, 


~2he 


: 





because of the manner of granting red-tape continuances 





id without either the accused or his attorney present, and 
m4 because appellant was denied his Constitutional right 
Ue to a speedy trial, this Court should promptly reverse 
Me: 

a the judgment of the District Court. 

~ 
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Appeal From Judgment of the 
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REPLY BRIEF FOR APPELLANT 





Appeilee has failed to answer, by way of judicial 
authority or supportable legal theory, the arguments made 
by appellant, as this reply brief will show. 


1. At the outset, appellee cites a dozen cases 
to the effect that an accused waives his right to a 
speedy triai unless he mal:-s3 proper demand. The cases 
cited by appellee undoubtedly establish this rule of law, 
but the ruie has no application to the instant case. In 
the instant case, appellant's case was regularly set for 


trial again and again, but each time it was as regularly 








continued to another day. Appellee cites no case which 
holds that, when the dite of trial is fixed by the court, 
it is necessary for an accused to file a motion not to 
postpone the case. The fact that the case was set for 

a day certain, and then continued without notice or 
opportunity to the accused to be heard, renders irrelevant 
the cases cited by the appellee that a speedy trial is not 
denied unless a request therefor is made by the accused. 
Such a rule could not possibly apply to this sppettant. 
Here, the case was set for trial on January 28, 1957, at 
appellant*s request. He did not know, he could not have 
known, that on January 28, the case would be automatically 
continued to February 27, Did he waive his Constitutional 
right by not demanding a trial after January 28, when his 
case was set for February 27? Neither the accused’ nor his 
attorney was present when the continuance was ordered. 
Each time a red-tape continuance was ordered, the case 


was set for a specific day. Am accused does not waive 


his right to a speedy trial by failing to demand a trial 


when his case is set for trial. 


2. Finally, after four red-tape continuances, 
the accused did file, in his “rotion for direct acquittal” 
a demand for speedy trial, While this was unnecessary, 
as a matter of law, it is a fact which the appellee can 
not ignore. Appellee argues that, after this motion was 
filed, no further red-tape continuances were granted. 
This argument raises the suspicion that, under the system 
of the District Court, accused persons can be regularly 


denied the right to a speedy trial, and only a demand 





therefor can prevent a criminal case from being long 


delayed. 


3. Appellee claims that "the prosecution had 
nothing to do with any of the continuances” which 
appears to be true. But, this fact does not support 
the further contention that 'The prosecution should not 
be penalized for a delay over which it has no control 


nor has occasioned." Such a contention overlooks the 





fact that the defendant is penalized. This case is not 
just a suit between two private parties; it is a 
criminal action against a citizen, and that citizen may 
not be lawfully deprived of his rights, regardless of 


the effect on the prosecution. 


4. Appellee presents a novel argument that 
"the only legal direction contained in the Criminal Rules 
is in form of the statement that *Preference shall be 


given to criminal proc: -dings as far as practicable.*" 





From this, appellee argues that what constitutes 
practicable “is an administrative matter for the District 
Court or the Judicial-Conference and is not properly the 
subject of a criminal appeal." The short answer to 

this argument is found in Mallory v. United States, 1957, 
354 U.S. 370, where the Supreme Court held that the 
appellate courts must interpret the Rules of Criminal 
Procedure when necessary to decide questions raised on 
an appeal. In Mallory, the Supreme Court certainly 
corrected what it considered to be an abuse of criminal 
procedure with respect to prompt arraignment; in the case 


at bar this Court should correct an abuse of procedure 


~ Be 








with respect to speedy trial. Neither the District Court 
nor the Judicial Conference, nor the "District Judges 


in Executive Session" can establish rules and procedures 


which effectively curtail or deny the rights which our 


fundamental law gives to an accused. 


5. Appellant contends that the granting of a 
continuance is 2 step in the trial of a criminal case 
at which the accused or his counsel must be present, 
and cites State v. Posey, 1865, 17 La. Ann. 252, 87 
Am, Dec. 525, as directly in point, Appellee has not 
cited any case to the contrary. Appellee simply argues 
that, "The system of the District Court certainly or 
some delays and inconveniences, but, on the other hand, 
it is submitted, the largest-number of cases are tried 
per year that can be tried." Appellee carefully | 
refrains from saying:that the largest number of criminal 
cases are tried, and appellee does not cite a single 
case which approves what it calls a "mere mechanical 
postponement." Neither does appellee point to authority 
to support its position that the mechanical ordering 
of red-tape continuances is a procedure which results in 
the trial of the largest number of cases possible. 
Certainly, that is not true of the instant case. 
Because neither the accused nor his counsel was present 
at the granting of the continuance, neither had any way 
of knowing whether the real reason for the continuance 
was the stated reason, or whether the day selected was 


in fact the next available Gay. 











6. Appellee*s argument is based solely on its 
opinion of what may be required for the administrative 
convenience of the District Court. That argument can be 
best answered by the language of Judge Bazelon, in his 


dissenting opinion in Edwards v. United States, (No. 





14,172 et ale, May 9, 1958) U.S. Appe D.C. ‘ 





F.2d » where he deplored a rule which "raises 


form above substance and administrative convenience above 
justice." 
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No. 14392 
QUESTIONS PRESENTED 


(1) Was appellant’s right to a speedy trial violated by con- 
tinuances of trial dates ordered by the District Court sua 
sponte because no court was available? 

(2) Was the absence of appellant and counsel at the time 
continuances of trial dates ordered by the District Court sua 
sponte because no court was available a prejudicial violation of 
appellant’s rights? 

(3) Was appellant prejudiced by lack of opportunity to argue 
an alleged denial of speedy trial; the only continuance there- 
after being at appellant’s request? 

@ 





Counterstatement of the Case. 
Statutes, Regulations and Rules Involved 
Summary of Argument. 
Argument: 
I. Appellant’s Constitutional Right To A Speedy Trial Was Not 


Ill. No Error In Denial Of Appellant’s Pretrial “Motion For Di- 
rect Acquittal” Without Oral Argument on Final Point of 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14392 


Wisert KING, APPELLANT 
v. 


Unrtep Srares or AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On December 3, 1956, an indictment was presented in the 
District Court charging appellant with violating Title 22, 
Section 502 of the D. C. Code, i. e. assault with a dangerous 
weapon (knife). (J. A. 1.) On December 7, 1956, he was 
arraigned, counsel assigned, and trial date set (J. A. 1, 6). 
On January 14, 1957, the case was continued until January 28, 
1957, at the request of appellant. On that date it was con- 
tinued to February 27, 1957, no court being available. On 
February 27, the case was continued (no court being avail- 
able) to March 20, 1957. Again, no court was available so 
the case was put over until the next day at which time counsel 
for appellant was ill the case then being continued to April 
15, 1957. On that date, the case was continued to May 13, 
1957, no court being available (J. A. 6). 

On April 26, 1957, appellant filed a pro se “motion of direct 
acquittal”, one point being lack of a speedy trial (J. A.2). The 
motion was heard and denied by Judge Curran on May 3, 

(1) 
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1957, appellant and his counsel both being present (J. A. 2). 
On May 9, 1957, appellant at his own request was appointed 
new counsel, the trial date being reset to June 3, 1957 (J. A. 3, 
6). On that date appellant was tried by jury and con- 
victed (J. A. 4). 

At trial the complaining witness, Jack G. Smith, testified that 
on October 27, 1956, during an argument between appellant 
and one John Lucas, the witness remarked, “You all should 
break it up. If the police come down, they will lock you up.” 
Whereupon appellant turned on Smith stating, “Nigger, you 
think you are smart. I am going to kill you.”, and cut him 
with a knife on the wrist and arm and stabbed him in the 
back. (J. A. 7, 8.) On June 24, 1957, he was sentenced to 
twenty months to five years after his counsel had requested 
the court to consider the time spent in jail awaiting trial (J. A. 
4,5,6). This appeal followed. 


STATUTES, REGULATIONS AND RULES INVOLVED 


United States Constitution, Amendment VI, provides: 


“In all criminal prosecutions, the accused shall enjoy 
the right to a speedy and public trial, by an impartial 
' jury of the State and district wherein the crime shal] 
have been committed, which district shall have been 
previously ascertained by law, and to be informed of 
the nature and cause of the accusation ; to be confronted 
with the witnesses against him; to have compulsory 
process for obtaining witnesses in his favor, and to have 
the Assistance of Counsel for his defense.” 
Title 22, District of Columbia Code, Section 502, provides: 
Every person. convicted of an assault with intent to 
commit mayhem, or of an assault with a dangerous 
weapon, shall be sentenced to imprisonment for not 
more than ten years.” 
Federal Rules of Criminal Procedure, 43 provides: 
“The defendant shall be present at the arraignment, 
at every stage of the trial including the impaneling of 
the jury and the return of the verdict, and at the im- 
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position of sentence, except as otherwise provided by 
these rules. In prosecutions for offenses not punishable 
by death, the defendant’s voluntary absence after the 
trial has been commenced in his presence shall not pre- 
vent continuing the trial to and including the return 
of the verdict. A corporation may appear by counsel 
for all purposes. In prosecutions for offenses punish- 
able by fine or by imprisonment for not more than 
one year or both, the court, with the written consent 
of the defendant, may permit arraignment, plea, trial 
and imposition of sentence in the defendant’s absence. 
The defendant’s presence is not required at a reduction 
of sentence under Rule 35.” 


Federal Rules of Criminal Procedure, 50 provides: 

The district courts may provide for placing criminal 
proceedings upon appropriate calendars. Preference 
shall be given to criminal proceedings as far as 
practicable. 


U.S. District Court Rule 11 (g) provides: 


One judge of this Court shall at all times be desig- 
nated to serve as the Assignment Judge. The calendar- 
ing and assignment of all actions, civil and criminal, 
shall be under the direction of the Assignment Judge, 
who will determine all questions concerning such mat- 
ters. Motions to advance any case for trial shall be 
heard by the Assignment Judge but any other judge in 
disposing of anyother aspect of any civil action may 
advance it for trial. ~~ - 


SUMMARY OF ARGUMENT 


The records of the trial court disclose that appellant’s case 
was continued seven times: three of these being occasioned by 
appellant and four by reason of no court being available. Not 
once did the government occasion a delay. Where appellant 
did not make 2 proper motion to bring to the attention of the 
trial court his demand for a speedy trial until after the sixth 
continuance, he waived his right to an earlier speedy trial, and 
where he causes the final continuance by requesting new coun- 
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sel four days before trial, he cannot complain of any part of 
the delay. 

It was not error for the Assignment Judge of the District 
Court to continue the case sua sponte four times because of no 
court being available in the absence of appellant and his coun- 
sel since the case could not be tried that day and the continued 
date was the next available trial date. 

It was not error for the District Court to deny appellant’s 
pro se “motion of direct acquittal” after hearing oral argument 
on the first point only since the only remaining contention was 
speedy trial and merely constituted the formal demand there- 
for. The Court could not have granted the motion since 
appellant was deemed to have waived a speedy trial until 
proper demand, and the court in its discretion could limit 


legal argument. 
ARGUMENT 


L Appellant’s constitutional right to a speedy trial was not 
violated 


Appellant’s trial date was continued seven times before his 


case was actually tried. Three times the continuance was 
occasioned by the appellant (first, at his request; second, 
because of illness of his counsel; and third, because of appel- 
lant’s request for new counsel four days before trial), and 
four times because of “no court available”. (J. A. 6). Not 
once did the prosecution seek or cause a continuance. Appel- 
lant urges that he was denied his Constitutional right to a 
speedy trial. No violation of this right is shown by the record. 

At the outset it should be noted that it was not until after 
the sixth continuance (when appellant filed his pro se “motion 
of direct acquittal” on April 26, 1957) that appellant brought 
his desire for an immediate trial to the attention of the District 
Court. An accused waives his right to a speedy trial unless 
he makes proper demand. Pietch v. United States, 110 F. 2d 
817 (10th Cir. 1940), cert. denied, 310 U.S. 648 (1940) ; Muller 
v. Overholser, 92 U. S. App. D. C. 110, 114, 206 F. 2d 415 
(1953) ; Collins v. United States, 157 F. 2d 409 (9th Cir. 1946) ; 
Campodonico v. United States, 222 F. 2d 310, 315 (9th Cir. 
1955), cert. denied, 350 U. S. 831 (1955); Fowler v. Hunter, 
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164 F. 2d 668 (10th Cir. 1947); Phillips v. United States, 201 
Fed. 259 (8th Cir. 1912) ; Worthington v. United States, 1 F. 2d 
154 (7th-Cir. 1924), cert. denied 266 U.S. 626 (1924) ; O’Brien 
v. United States, 25 F. 2d 90 (7th Cir. 1928) ; United States v. 
Stein, 18 F. R. D. 17, 22 (S. D. N. Y. 1955); Chinn v. United 
States, 228 F. 2d 151 (4th Cir. 1955); Morland v. United 
States, 193 F. 2d 297 (10th Cir. 1951); United States v. Gul, 
55 F. 2d 399 (N. D. N. Mex. 1931). It is submitted that 
appellant cannot sit back to see if he will be convicted, and if 
he is, claim lack of a speedy trial. Appellant had a proper 
remedy available under Rule 48 (b) of the Federal Rules of 
Criminal Procedure or by appropriate motion.’ After appel- 
lant first made known his demand for a speedy trial by his 
“motion of direct acquittal”, his trial date was continued but 
once and that was at appellant’s instigation in that he (four 
days before trial) requested new counsel. An accused is cer- 
tainly not denied a speedy trial when he himself has occasioned 
the delay. Kyle v. United States, 211 F. 2d 912 (9th Cir. 
1954); Morland v. United States, supra; Shepherd v. United 
States, 163 F. 2d 974 (8th Cir. 1947). 

Appellant urges a somewhat novel approach to the doctrine 
of speedy trial. This is not the type of case such as the 
Provoo? or McWilliams? cases where the Courts held that the 
prosecution brought about the delay. The prosecution had 
nothing to do with any of the continuances and appellant does 
not suggest otherwise. In essence appellant is attacking the 
District Court’s calendar procedure in an attempt to set aside 
the jury’s verdict. 

The District Court has inherent power to control its own 
calendar,‘ and the only legal direction contained in the Crimi- 
nal Rules is in the form of the statement that “Preference shall 
be given to criminal proceedings as far as practicable.” (em- 
phasis supplied) F. R. Cr. P. 50. As to what constitutes 
“practicable”, it is submitted, is an administrative matter for 
the District Court or the Judicial Conference and is not prop- 
erly the subject of a criminal appeal. 


2 Mandamus, Frankel. v. Woodrough, 7 F. 2d 796 (8th Cir. 1925). 
217 F. RB. D. 188, (D. Md. 1955) of’d without opinion, 350 U. 8S. 857). 
*§2U. 8. App. D. C. 259 (1947). 

“See F. BR. Cr. P. 50, Advisory Com. Note. 
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The doctrine of speedy trial is applied to prevent “vexatious, 
capricious, and oppressive delays manufactured by the minis- 
ters of justice” (Petition of Provoo, supra at p. 197). While 
it is the practice in many districts that the assignment of 
criminal cases is handled by the United States Attorney, in 
this district it is a matter under the direction of the Assign- 
ment Judge (See District Court Rule 11g) according to the 
practices and procedures established by the District Judges in 
Executive Session. The prosecution should not be penalized 
for a delay over which it has no control nor has occasioned. It 
should be pointed out in the case at bar, and it is apparently 
eonceded so by appellant, that not one single continuance was 
requested or occasioned by the prosecution though the appel- 
lant himself was responsible for three. (Appellant’s Br. 2, 3) 
(J. A. 6). 

It is submitted that appellant received all that he was en- 
titled to under the Constitution—to wit, a speedy trial as soon 
as practical in the due administration of Justice. As was said 
in Frankel v. Woodrough, 7 F. 2d 796 (8th Cir. 1925), at page 
798: 

“Speed in trying accused persons is not of itself a 
primal and separate consideration. Justice, both to the 
accused and to the public, is the prime consideration. 
Such speed is merely an important element or attribute 
of justice. * * * But when both parties have had fair 
opportunity for preparation, then either has a legal 
right to demand a trial as soon as the orderly conduct 
of the business of the court will permit.” 


See also MacDonald v. Hudspeth, 113 F. 2d 984 (10th Cir. 
1940). The promptness of trial must be determined by the rea-~ 
sonableness of speed with which the prosecution has proceeded, 
consistent with all the relevant circumstances. Beavers v. 
Haubert, 198 U.S. 77, 87 (1905), In re Sawyer’s Petition, 229 
F. 2d 805 (7th Cir. 1956). As the Supreme Court stated in 
Beavers, supra: 

“The right of a speedy trial is necessarily relative. It 
is consistent with delays and depends upon circum- 
stances. It secures rights to a defendant. It. does not 
preclude the rights of public justice.” ; 
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The criminal assignment calendar in the District Court has 
been carefully designed to bring accused persons to trial as 
soon as possible. There are of course many variables which 
must be taken into consideration. There are a large number 
of criminal cases and accordingly an even larger number of 
accused persons awaiting trial. There are a limited number 
of judges available. In order to utilize every moment of the 
judges’ available trial time a calendar practice has been estab- 
lished so that more cases are set for trial on a day than can 
be possibly tried. However, this is necessary in order that the 
calendar does not break down and a judge be available for trial 
without having any cases ready at that moment. Invariably 
each day there are a number of cases called for trial which on 
the day set are not ready for trial. The reasons may be infi- 
nite, such as guilty pleas or continuances because essential 
witnesses are not present or counsel being ill. Accordingly, 
sufficient cases must be set on the calendar to ensure that there 
will be enough ready to keep the courts busy. Even after the 
“ready” calendar is established, continuances must often be 
ordered—again for an infinite variety of reasons: a judge may 
be ill, not enough jurors are available, courts are tied up in 
continuing trials, counsel may be in trial in other cases, or 
counsel may be before this Court. The system of the District 
Court certainly has some delays and inconveniences, but on 
the other hand, it is submitted, the largest number of cases 
are tried per year that can be tried. 

The problems of the District Court in calendaring its cases 
are many and complex. Appellant was not the only accused 
in jail awaiting trial. In any event appellant’s remedy lay in 
an application in the nature of a writ of mandamus. In the 
Frankel case, supra, where the lower court continued the case 
and refused the defendant’s demand for trial, the appellate 
court said: 

«“* * * we think an accused would not be entitled toa 
discharge even though he were denied a speedy trial 
within the meaning of the Constitution. His right and 
only remedy would be. to. apply to the proper appellate 
court for a writ of mandamus to compel trial.” (page 
798) 
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The District Court has properly controlled its calendaring of 
trials in criminal cases. 


Il. Appellant’s presence at ordering of continuance 
unnecessary and futile 


Appellant urges that neither he nor his counsel were present 
at the automatic continuances by reason of “no court avail- 
able” and that accordingly his rights were violated. It is sub- 
mitted that appellant had no right to be present, nor would 
it be necessary since his presence obviously could have no bear- 
ing on the fact of the continuance nor could it have an effect on 
the length as the case is set automatically for the first available 
trial date. Apparently appellant made no complaint of this 
procedure since the requisite motion was not made until after 
the sixth continuance. 

Fed. Rule of Crim. Procedure 43 provides in part as follows: 


“The defendant shall be present at the arraignment, 
at every stage of the trial including the impaneling of 
the jury and the return of the verdict, and at the imposi- 
tion of sentence, except as otherwise provided by these 


rules.” 


With regard to this rule the Court in United States v. Lynch, 
132 F. 2d 111, 113 (8rd. Cir. 1942), cert. denied, 318 U. S. 
777 said: 

“* * * We do not understand that the right of a 
defendant to be present in court throughout his trial 
has ever been considered to embrace a right to be present 
also at the argument of motions prior to trial or subse- 
quent to verdict.” 


See also F. R. Cr. P. 43, notes of Advisory Committee. 
Mr. Justice Cardozo in Snyder v. Massachusetts, 291 U. S. 
97, 106 (1933) said: 
“Tn all these cases thus assumed the presence of the 
defendant satisfies the test that was put forward a 
moment ago as basic and decisive. It bears, or may 
fairly be assumed to bear, a relation, reasonably substan- 
tial, to his opportunity to defend. Nowhere in the 
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decisions of this court is there a dictum, and still less 
a ruling, that the Fourteenth Amendment assures the 
privilege of presence when presence would be useless, or 
the benefit but a shadow. What has been said, if not 
decided is distinctly to the contrary. 

& * * & a 
“The underlying principle gains point and precision 
from the distinction everywhere drawn between pro- 
ceedings at the trial and those before and after. Many 
motions before trial are heard in the defendant’s ab- 
sence and many motions after trial or in the prosecu- 


tion of appeals.” 
It is submitted that neither the Constitution nor the Federal 
Rules contemplate that an accused or his counsel be present at 
the mere mechanical postponement of a trial, because of “no 
court available”, to the next available date. 


Ill. No error in denial of appellant’s pretrial “motion for 
direct acquittal,” without oral argument on final point of 
law 


Appellant urges that the court below erred in denying appel- 
lant’s pro se “Motion of Direct Acquittal” after hearing oral 
argument only on the first of two points (the second being 
the claim of denial of a speedy trial). Appellant argues that 
he should have been permitted to orally argue his second point 
although neither he nor his counsel apparently made any effort 
to do so. 

Assuming, arguendo, that appellant was denied the oppor- 
tunity to argue lack of a speedy trial, the court clearly had all 
ihe facts before it, and could in its discretion limit legal argu- 
ment. Further, since an accused is deemed to have waived 
his right to a speedy trial unless he makes the proper demand 
(Pietch v. United States, supra; Miller v. Overholser, supra; 
Collins v. United States, supra; Campodanico v. United States, 
supra; Fowler v. Hunter, supra; Phillips v. United States, 
supra; Worthington v. United States, supra; O’Brien v. United 
States, supra; United States v. Stein, supra; Chinn v. United 
States, supra; Morland v. United States, supra; United States 
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v. Gill, supra), the motion merely constituted the requisite 
formal demand for a speedy trial, and oral argument was 
unnecessary. Finally, appellant suffered no prejudice, his 
point being preserved and before this Court. 


CONCLUSION 


Wherefore, it is respectfully requested that the judgment of 
the District Court be affirmed. 


Ottver GascH, 

United States Attorney. 
Cant W. Be.cHenr, 
Epear T. BELLINGER, 
Assistant United States Attorneys. 








